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Foreword

In 2011, the value of German foreign direct investment (FDI) totalled €1,144.0 billion. This 
represents a fivefold increase in volume compared with 1990 (1990: €226.5 billion).1 In 2012 
alone, German companies invested €52.1 billion abroad.2 This makes it all the more important 
to have comprehensive protection for FDI. International investment agreements (IIAs) provi-
de foreign investors with a level playing field, protect property and guarantee investors the op-
tion of legally enforcing their rights in the host state. The EU is currently negotiating a bilateral 
investment treaty (BIT) with China. Investment is also on the agenda in the negotiations for 
the Transatlantic Trade and Investment Partnership (TTIP). In recent months, a heated debate 
has flared up on investment agreements. Investor-state dispute settlement (ISDS) is a parti-
cular point of contention. Such proceedings are nonetheless essential in order to protect for-
eign investment adequately. Instead of categorically rejecting arbitral proceedings, the current 
system needs to be improved. This involves: 1. improving transparency, 2. defining concepts 
such as indirect expropriation and fair and equitable treatment more precisely, 3. introducing 
a protection mechanism to guard against frivolous claims, 4. creating an exception clause for 
regulations in the public interest and 5. establishing a procedure for appeals. Ideally, these re-
forms should not only be implemented in bilateral and plurilateral investment treaties. Instead, 
the principles for the protection of FDI and ISDS should be implemented multilaterally. 

Foreign direct investment (FDI) drives prosperity and economic growth in industrialised, ne-
wly industrialised and developing countries. However, these investments pose considerable 
long-term political risk for the investing companies. Political risk can take a range of forms, 
including direct expropriation through nationalisation, indirect or creeping expropriation th-
rough discriminatory, non-transparent and contradictory regulatory action by the host state, 
and breach of treaty obligations or treaty termination. The legal protection provided at the 
national level by the host state is often not sufficient to protect investing companies against 
these risks. In many countries, the independence and integrity of the courts is not guaranteed. 
For over 100 years, the international community has attempted to cushion these risks so that 
investments still make economic sense. Over the course of many decades, a tight network of 
international investment agreements (IIAs) has evolved worldwide to protect investing compa-
nies against political risk and infringement by host states. The increasing volume of FDI makes 
such effective protection more important than ever.

1  German Federal Bank via <http://www.bundesbank.de/Navigation/
DE/Statistiken/Zeitreihen_Datenbanken/Makrooekonomische_Zeit-
reihen/its_list_node.html?listId=www_s130_ddi_al> (accessed on 
26 March 2014).

2  German Federal Bank, Zahlungsbilanzstatistik, Statistical Supple-
ment 3 to the Monthly Report, January 2014, p. 48. 
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Trends in International Investment

According to the United Nations Conference on Trade 
and Development (UNCTAD), the worldwide stock of 
FDI has tripled since 2000, and increased eleven-fold 
since 1990. In 2012, the worldwide stock of FDI (out-
ward FDI stock) totalled US$ 23.6 trillion. 

German FDI abroad has almost doubled since 2000, 
and increased fivefold since 1990.3 In 2011, German 
FDI abroad totalled €1.1 trillion.4 Through their fo-
reign investments, German companies have direct 
or indirect influence on almost 33,556 foreign firms 

and have been the source for around 6.3 million jobs 
(2011) abroad.5 The increasing significance of FDI is 
also reflected by the fact that German industry sells 
more than twice the volume of goods abroad through 
these direct investments (2011: €2.3 trillion)6 than it 
exports from Germany (2011: €1.1 trillion).7  The Ger-
man car industry, for instance, has been producing 
more cars abroad through its foreign investment than 
it has been exporting from Germany since 2009.  

The inflow of FDI is also important for Germany. In 
2011, the stock of FDI in Germany was around €548.6 
billion. Through these investments, foreign companies 
directly or indirectly employed 2.7 million people in 
almost 16,000 companies in Germany in 2011, gene-
rating turnover of €1.4 trillion that year 8 (imports in 
2011: €0.9 billion9). 

Rising levels of FDI also increase the importance of 
IIAs, which provide protection for foreign investors. It 
is therefore hardly surprising that the number of IIAs 
has greatly increased.

Agreements on the protection of investment are in-
creasingly becoming important chapters in free tra-
de agreements (FTAs). In 2012, of 3,196 IIAs, 2,857 
were bilateral investment treaties (BITs) and 339 were 

“other IIAs”, including chapters in FTAs.10 Furthermore, 
IIAs are now being concluded more frequently bet-
ween newly industrialised countries and developing 
countries, whereas in the past they were concluded 

Source: UNCTAD
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mainly between industrialised countries and newly 
industrialised and developing countries. This trend is 
problematic, as the new waves of IIAs do not always 
align with the models favoured by the EU and the Uni-
ted States. The agreement between China, Japan and 
South Korea, for example, contains many protectio-
nist exclusion clauses that allow the host country to 
restrict market access and/or investor protection.

Source: German Federal Bank, 
Bestandserhebung über Direktinvestitionen, 
Statistische Sonderveröffentlichung 
10, 2013, p. 25 and 57.

Significance of Foreign Direct Investment 
for Germany

 Abroad In Germany
  

Direct Investment €1,144 billion €549 billion    
direct and indirect,  (stock) (stock)
2011  

Firms with 33,556 14,590
Foreign Ownership
number of firms, 
direct and indirect 
ownership, 2011

Employees 6.3 million 2.7million 
2011 

Export Turnover €2,285 billion €1,407 billion 
2011 

3  German Federal Bank via  <http://www.bundesbank.de/Navigation/
DE/Statistiken/Zeitreihen_Datenbanken/Makrooekonomische_Zeit-
reihen/its_list_node.html?listId=www_s130_ddi_al> (accessed on 
26 March 2014).

4  German Federal Bank, Bestandserhebung über Direktinvestitionen. 
Statistische Sonderveröffentlichung 10, 2013, p. 25.

5  German Federal Bank, Bestandserhebung über Direktinvestitionen. 
Statistische Sonderveröffentlichung 10, 2013, p. 6.

6  German Federal Bank, Bestandserhebung über Direktinvestitionen. 
Statistische Sonderveröffentlichung 10, 2013, p. 25.

7  Federal Statistical Office via <https://www-genesis.destatis.de/ge-
nesis/online> (Tabelle 51000-0001, accessed on 26 March 2014).

8  German Federal Bank, Bestandserhebung über Direktinvestitionen. 
Statistische Sonderveröffentlichung 10, 2013, p. 57.

9   Federal Statistical Office via <https://www-genesis.destatis.de/ge-
nesis/online> (Tabelle 51000-0001, accessed on 26 March 2014).

10 UNCTAD, World Investment Report 2013, 2013, p. 101.

Source: UNCTAD

Investment Protection is Becoming Increasingly 
Important:  Number of IIAs is Increasing Worldwide
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German and EU Investment Agreements 

Germany was the first country in the world to con-
clude a BIT when it signed a treaty with Pakistan in 
1959. Germany currently has 139 BITs, of which 131 
are in force, making it the country with the highest 
number of BITs, followed by China and Switzerland. 
The majority of German BITs are between Germany 
and newly industrialised and developing countries. 
German BITs usually stipulate arbitral proceedings to 
settle breaches of contract, including an investor-state 
dispute settlement (ISDS) mechanism, which allows 
investors to bring their claims directly to an interna-
tional tribunal.11

With the entry into force of the Treaty of Lisbon in 
December 2009, the regulatory competence for FDI 
was transferred from the individual EU Member Sta-
tes to the European Union. In July 2010, the Europe-
an Commission presented the first plans for a Europe-
an foreign investment policy and for structuring the 
transfer of competences to the European Union.12 To 
date, the European Commission has neither signed 
its own IIA with a non-member state, nor has it pre-
sented a model for its future BITS. The Member Sta-
tes’ BITs therefore currently still form the valid legal 
basis. The Member States have concluded a total of 
1,400 BITs.13

In October 2013, the Council of the European Union 
gave the European Commission a mandate to nego-
tiate a BIT with China. Regulations to protect inves-
tment and secure market access are also included in 
a large number of preferential trade agreements. The 
CETA (Comprehensive Economic and Trade Agree-
ment) with Canada, which is due to be signed in the 
coming months, is the EU’s first trade agreement that 
contains a comprehensive chapter on investment. 
Talks with the United States on the Transatlantic Tra-
de and Investment Partnership (TTIP) also include 
negotiations on a chapter on investment protection 
and market access. Investment is likewise a part of 
the EU’s negotiating mandate in the FTA talks with 
India, Japan, Thailand and Vietnam. Furthermore, 
an investment chapter is planned to be added to the 
otherwise completed FTA with Singapore.  

The EU’s new IIAs are to differ from the old agree-
ments in several key aspects. In particular, reforms 
are planned for the ISDS mechanism, with the ob-
jective of defining investment protection regulations 
more clearly and of preventing frivolous claims. ISDS 
is to be structured in a more transparent way, for ex-

ample by establishing a transparent selection proce-
dure for arbitrators, the publication of documents, 
and access to hearings. A code of conduct for arbit-
rators has already been adopted in CETA.  The EU is 
also planning to include a similar code in agreements 
with other countries.14

In the run-up to the TTIP negotiations, EU Trade 
Commissioner Karel De Gucht gave assurances in 
2013 that EU investment agreements would be struc-
tured to protect the ability of governments to regula-
te in the legitimate public interest. He also said that 
the European Commission would “crack down on 
companies using legal technicalities to build frivolous 
claims against governments”. The European Commis-
sion also wants to open up arbitral decisions to public 
scrutiny.15

In late January, the European Commission suspended 
talks on investment in the TTIP negotiations in order 
to hold consultations with civil society organisations 
and the business sector. These consultations started 
in March and are scheduled to continue for three 
months. The European Commission has taken this 
step in response to criticism from civil society. It now 
wants to drive forward the reforms for IIAs in clo-
se consultation with civil society, the business sector 
and academia.

11  Joachim Pohl/Kekeletso Mashigo/Alexis Nohen, Dispute Settlement 
Provisions in International Investment Agreements: A Large Samp-
le Survey, OECD Working Papers on International Investment, No 
2012/2, OECD Investment Division, p.10,  <http://www.oecd.org/in-
vestment/investment-policy/WP-2012_2.pdf>. A study by the OECD 
of 1,660 IIAs from different countries found that 32 percent of the 
German IIAs included in the study did not provide an ISDS mecha-
nism for investors to bring their claims to an international tribunal.

12  European Commission, Towards a Comprehensive European Inter-
national Investment Policy, COM (2010)343, 2010.

13  European Commission, Fact Sheet: Investment Protection and Investor- 
to-State Dispute Settlement in EU Agreements, November 2013, p. 4.

14  European Commission, Fact Sheet: Investment Protection and Inves-
tor-to-State Dispute Settlement in EU Agreements, November 2013.

15  Karel De Gucht, “You’re Wrong, George Monbiot – There is Nothing 
Secret about this EU Trade Deal”, in: The Guardian, 18 December 2013.
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IIAs and Investor-State Dispute Settlement

IIAs are an important instrument for German com-
panies to protect their investments abroad. They 
provide four central guarantees. Firstly, and most 
importantly, is protection against discrimination. 
The principle of non-discrimination covers both the 
principles of national treatment and most favoured 
nation (MFN) treatment. The former means that an 
investor of the treaty partner fundamentally may not 
be treated less favourably than a domestic investor. 
MFN ensures that all investors receive equal invest-
ment advantages: if a host country extends favourab-
le treatment to one foreign investor, the country 
must extend the same treatment to investors from 
other countries. Secondly, IIAs protect investors 
against expropriation, including indirect expropria-
tion, without compensation. The parties to the treaty 
undertake not to expropriate foreign investors either 
directly or indirectly. Expropriation is still permissib-
le, but only if the measure is taken for appropriate 
reasons of public interest, in a non-discriminatory 
and transparent manner, and with rapid, reasonab-
le and effective compensation. Thirdly, IIAs protect 
investors from arbitrary and unfair treatment, thus 
securing the justified expectations of investors on 
which they made their investments. Examples of un-
fair and non-equitable treatment include an investor 
being unable to access domestic courts, being put 
under political pressure, or the implementation of in-
transparent government decisions. Fourthly, IIAs gu-
arantee the free transfer of capital. Most IIAs define 
the investors and types of investments to which the 
treaty applies. More recent IIAs also include clauses 
that underline the right of the government to take 
regulatory action in the public interest, such as to 
protect public health and the environment. 

Most IIAs provide for an ISDS mechanism. If there 
are breaches of contract in the investments’ host sta-
te, these provisions mean that the investor can bring 
a claim directly to international arbitral tribunals wi-
thout having to go through the judicial bodies in the 
host state. The tribunal decisions are final and binding, 
and there is no appellate procedure.

Guarantees in International 
Investment Agreements

1   Protection against discrimination

 National treatment
 Most favoured treatment

2 Protection against expropriation 
 without compensation
3 Protection against unfair treatment
4 Guarantee of free movement of capital

Source: UNCTAD Database
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The competent arbitral institution is stipulated in the 
IIA. This could be, for example, the International Cen-
tre for Settlement of Investment Disputes (ICSID), an 
arbitral tribunal based in Washington and part of the 
World Bank Group. The ICSID Convention does not 
include direct regulations on investment protection. 
These are stipulated in the IIA. The ICSID also does 
not act as an arbitrator or mediator, but supports 
the execution of the arbitration by laying down cer-
tain rules and carrying out administrative tasks. The 
ICSID Convention has been ratified by 150 states. 
According to UNCTAD, 61 percent of ISDS cases 
through 2012 were brought under the ICSID rules.16   

Alternative arbitral tribunals include the United Na-
tions Commission on International Trade Law (UN-
CITRAL) and the International Chamber of Com-
merce (ICC).

The arbitral tribunals are not responsible for enfor-
cing decisions. This responsibility falls to the state 
courts. Under the ICSID Convention, member sta-
tes commit to recognising the decision of arbitral 
tribunals as final. If the ICSID arbitral award is not 
implemented promptly, the ICSID is authorised to 
send a reminder to the relevant member state and 
to inform the World Bank. Under the ICSID Con-
vention, it is also possible to review individual cases 
within the ICSID annulment system.17 

The number of arbitral proceedings has increased 
substantially over the past years. In 2000, only 13 
new treaty-based ISDS cases were filed worldwide 18, 
while in 2012 there were 58 new cases. UNCTAD 
figures indicate that 38 of these cases are against 
developing and transition countries and 15 against 
developed countries (no information is available on 
the remaining cases).19 Overall, 514 cases had been 
filed worldwide by 2012, of which 244 cases have 
been concluded.20 In the past, these cases have been 
directed most frequently against Argentina, Venezue-
la, Ecuador and Mexico. Germany has so far been 
the respondent in two 21 ISDS claims; the case filed 
by Vattenfall in 2009 ended in a settlement, while 
the case filed in 2012, once again by Vattenfall, is 
still pending.22 

Source: UNCTAD Database

Home Countries of the Most Frequent Investor 
Claimants: Total Number of ISDS Cases (through 2012)

0 50 100  150

United States 

Netherlands

United Kingdom

Germany

Source: UNCTAD Database (Unofficial Count of Cases)
* This number may vary slightly from the UNCTAD database.

Country of Origin of Claimants 
(514 Cases Worldwide through 2012)

European 
Union 
47%

United 
States
24%

Other 
Countries
29%

Worldwide, Most Cases Filed by Investors from EU Countries 
(244 * Cases through 2012)

Source: UNCTAD Database

Most Frequent Respondent Countries
Total Number of ISDS Cases (through 2012)

0 10 20 30 40 50  60

Argentina

Venezuela

Ecuador

Mexico 

Czech Republic 

Canada

Egypt 

United States 



The Importance of ISDS Increases
The number of ISDS cases has risen quickly in recent years. 
According to recent, unoffi  cial data in the UNCTAD online ISDS 
database, 47 percent of known ISDS cases worldwide have been 
initiated by EU investors.
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Source: ICSID (2014)

Distribution of ICSID cases by industry   
All ICSID cases by end of 2013 
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There have been 15 cases against the United States 
to date, all related to a breach of the investment pro-
visions included in the North American Free Trade 
Agreement (NAFTA).23 In 14 cases, the plaintiffs were 
companies from Canada, with one case brought by an 
investor from Mexico. The United States has won six 
of these cases. A decision is still pending in all other 
cases.24

In 2012, 32 (about 62 percent) of the 58 new ISDS 
cases worldwide were initiated by EU investors, while 
four (about eight percent) were filed by U.S. investors. 25   
Most of the cases filed so far worldwide were initia-
ted by U.S. investors (123 cases, or 24 percent of all 
cases filed to date 26 ). Taking all EU Member States 
together, however, investors from EU Member States 
are the most frequent plaintiffs. Within the EU, after 

Dispute Settlement: Foreign Firms File ISDS 
Cases against Germany

In 2009, the Swedish energy company Vattenfall fi-
led a case at the ICSID after new water quality stan-
dards to protect the Elbe River were enacted by the 
Hamburg Environmental Authority. According to 
Vattenfall, these standards made the construction of 
a new coal-fired power plant in Hamburg-Moorburg 
uneconomical. The company argued that the new 
standards were in breach of the principle of fair and 
equitable treatment and of the ban on expropriation 
under the Energy Charter Treaty, and sued for com-
pensation of €1.4 billion. The dispute was settled 
in 2011 when Germany promised Vattenfall that it 
would introduce less stringent environmental permit.

Vattenfall instigated arbitration proceedings at the  
 

ICSID in 2012 on account of an alleged breach of its 
investor rights based on the Energy Charter Treaty. 
Vattenfall claims that the amendment of the nucle-
ar power regulations by the German government as 
part of the country’s switch to renewables had cau-
sed considerable damage to the company. Vatten-
fall owns two of the oldest nuclear power stations 
in Germany (Brunsbüttel and Krümmel), both of 
which were decommissioned with immediate effect 
by the new legislation passed in the summer of 2011 
(although Krümmel had already been out of operati-
on since 2007, apart from a few weeks, due to sever-
al incidences). Vattenfall was the only nuclear power 
station operator in Germany that had to switch off 
all its nuclear power stations with immediate effect. 
The firm’s statement of claim is not available to the 
public. However, Vattenfall could argue that this is a 
case of discrimination.
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Dutch and British investors, German investors use 
these arbitral tribunals the most frequently.  German 
investors have so far brought a total of 27 cases.27 Of 
the 244 ISDS cases that have been concluded, in 42 
percent the decision went in favour of the state and 
in 31 percent in favour of the investor. Twenty-seven 
percent of the cases have been settled.28

ISDS has been used by investors from all industries in 
the past. Claims are often filed by companies from in-
dustries that typically have high investment volumes, 
such as the oil, coal and steel industry and the infra-
structure sector. For example, 26 percent of the cases 
brought before the ICSID by and including 2013 were 
from companies in the commodities sector.29 However, 

large companies are not the only ones to seek arbitra-
tion. Small and medium-sized enterprises also use this 
mechanism to settle investment disputes.

Criticism of IIAs and Investor-State Arbitration

In the past few months, a heated debate has flared 
up on the topic of IIAs, stirred up in particular by the 
TTIP negotiations. The critics include organisations 
representing human rights, consumer protection, and 
environmental organisations, as well as trade unions. 
These organisations fear that IIAs, and in particular 
ISDS, restrict the host state’s ability to regulate in the 
public interest.  

Dispute Settlement: 
German Firms File Suits Abroad

German entrepreneur Franz Sedelmayer, owner 
of Sedelmayer Group of Companies International 
Inc. (SGC), entered into a joint venture with the St. 
Petersburg police department in 1990 and establis-
hed the security company Kammenij Ostrov (KOC).  
Each party owned 50 percent of the company. In 
1994, the government nationalised KOC’s property 
at the order of President Yeltsin. Sedelmayer filed a 
claim with the Stockholm Chamber of Commerce 
(SCC) and received compensation of US$ 2.4 mil-
lion plus interest. The Russian government, howe-
ver, refused to pay this compensation. In principle, 
Russia has to recognise and implement judgements 
made by the ICSID arbitral tribunal as if they were 
judgements by the highest Russian court, but Rus-
sia has not yet ratified the ICSID convention. Se-
delmayer subsequently tried to settle the damages 
by seizing Russian property, and succeeded. On 
18 February 2014, the building housing the Russi-
an Chamber of Commerce in Stockholm was sold 
by compulsory auction for around €2.3 million, 
with the proceeds awarded to Sedelmayer. Russia 
refuses to recognise the compulsory auction and 
announced that it would respond “symmetrically” – 
the fight continues over a property in Cologne. 

German businessman Adem Dogan had been ope-
rating a large chicken farm in Turkmenistan since 
the late 1990s, when in 2006 the Turkmen military 

demanded, with the use of violence, that he sur-
render 50 percent of the company’s shares. When 
diplomatic efforts proved unsuccessful, Dogan filed 
a suit with ICSID. The institution accepted respon-
sibility for the case. A decision has not yet been 
reached.

Fraport AG Frankfurt Airport Services Worldwide 
filed a suit with ICSID against the Philippine go-
vernment, seeking compensation for an earlier ex-
propriation. Fraport had invested in the Philippine 
company Piatco, which had acquired the rights to 
build an airport terminal. The dispute settlement 
tribunal found that Fraport had contravened local 
laws requiring public facilities to be under Philip-
pine ownership. According to the tribunal, Fraport 
had had control over the management of the com-
pany, and therefore had no right to invoke the Ger-
many-Philippines bilateral investment treaty (BIT).  
In 2010, an ad hoc ICSID committee investigated 
the case and decided that the original tribunal had 
not taken all of the facts into consideration. The 
committee came to the conclusion that, according 
to Philippine law, the foreign share of a company, 
rather than de facto control over its management, 
is the determining factor. It believed that the tri-
bunal had misinterpreted the legal situation. In 
2011, the company instigated a second arbitration 
procedure about the matter at the ICSID. Although 
the proceedings have not yet been completed, the 
company can hope to receive compensation.
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In Germany, the increasing number of ISDS cases 
has caused concern among many civil society or-
ganisations. They fear that foreign investors could 
force the German government to revoke social and 
environmental legislation. Civil society organisations 
are concerned that the threat of having to use taxpay-
er money to award high amounts of compensation to 
investors could prevent the government from passing 
stricter regulations in the first place.

The debate has been fuelled by several ongoing ar-
bitral proceedings, such as the most recent case filed 
by the Swedish energy company Vattenfall against 
Germany in 2012 (see the box, “Dispute Settlement: 
Foreign Firms File ISDS Cases Against Germany”). 
The critics listed above – and some members of the 
German Federal Government – are now concerned 
that tax payers will have to cover the profits lost by a 
nuclear power station operator or that there will be a 
partial reversal of decisions on energy policy. A decisi-
on on the Vattenfall case is yet to be reached. 

Another case that is causing concern is the one filed 
at the ICSID by tobacco corporation Philip Morris 
against Uruguay on the basis of the BIT between Uru-
guay and Switzerland (the current headquarters of Phi-
lip Morris). In 2010, the corporation brought a claim 
against Uruguay’s tobacco policy, after the country 
had adopted strict regulations on cigarette advertising 
and the design of cigarette packs (“plain packaging”). 
A decision is also still pending on this case. In the 
meantime, Philip Morris Asia has also filed a claim 
against Australia based on the investment agreement 
between Hong Kong and Australia, on account of the 
restrictions imposed on cigarette advertising in Aus-
tralia under the Tobacco Plain Packaging Act 2011, 
which entered into force on December 1, 2011.  The 
case is being negotiated under UNCITRAL rules, and 
a decision is pending. Critics fear that these countries 
may now retreat from their restrictive tobacco laws.

Meanwhile, several countries have unfortunately re-
voked their IIAs. In October 2013, South Africa termi-
nated its BITs with Germany and Switzerland. Bolivia 

Arbitration and the Public Interest 

The Canadian company Methanex produced the 
fuel additive methanol for the US market in the 
1990s. When California banned the use of metha-
nol on ecological grounds, Methanex filed a suit 
against the ban on the basis of the NAFTA chap-
ter on investment protection. Methanex argued 
the ban was tantamount to an expropriation, as it 
would reduce the company’s future profits. The ar-
bitral tribunal ruled against Methanex, stating that 
California had acted on legitimate grounds and wi-
thout discrimination.

The Canadian company Glamis Gold Ltd. filed 
a suit against the US in 2003, citing NAFTA as a 
basis. The company was threatened with a decrea-
se in profit after the State of California had raised 
the general standards for the operation of mines 
and, in particular, increased the requirements for 
locations near Native American cultural sites. The 
arbitral tribunal ruled in favour of California, as the 
decrease in profit was not high enough to equate to 
an indirect expropriation.

The Norwegian firm Parkerings-Compagniet inves-
ted in constructing and operating multi-storey car 
parks in Vilnius, the capital of Lithuania. As the 
result of a change in the law, the operation agree-
ment was terminated by the city administration. 
The company filed a suit with the ICSID. However, 
Lithuania won the case in 2007, with the court ru-
ling that the investors should anticipate changes in 
the law.

In 2003, British firm Biwater Gauff Ltd. founded 
the company City Water, which was to operate wa-
ter and sewage services in Tanzania after obtaining 
a licence. The contract was terminated by Tanza-
nia in 2005, when the Tanzanian government felt 
that City Water had failed to fulfil its contractual 
obligations. Biwater, believing its rights to have 
been violated by this termination, filed a case with 
UNCITRAL, which ruled in favour of Tanzania in 
2007. An ICSID proceeding in 2008 also acquit-
ted Tanzania of any obligation to pay damages. The 
court recognised that the water system had deterio-
rated under the management of City Water.
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terminated all existing BITs in May 2013, including 
its treaty with Germany, on the grounds that the new 
constitution of 2009 does not recognise any form of 
ISDS. German investments that are already in place 
in Bolivia will, however, continue to be protected for 
another 20 years.30 Ecuador terminated a total of nine 
BITs in 2008.31 According to UNCTAD, ISDS presents 
a considerable challenge for developing countries in 
particular.32 UNCTAD warns that these proceedings 
not only considerably restrict a state’s right to regulate, 
but can also pose an incalculable risk for the public 
finances of poorer countries.  Another point seen cri-
tically by UNCTAD is that such proceedings can ob-
struct the development of a functional national legal 
system, as they create a legal system outside the state. 
This reduces investors’ incentive to call on countries 
to improve their legal system. Even some industriali-
sed nations have become sceptical: Australia has of-
ficially declared that it will decide on a case-by-case 
basis whether to include ISDS in FTAs.33 Its FTA with 
the United States does not include such a mechanism.

Although many of these concerns turn out to be un-
founded on closer examination, they must be taken se-
riously. Critics have a valid point in one important re-
spect: many of the existing IIAs and current practices 
within ISDS do have some weak points.

Whereas trade in goods and services is subject to Wor-
ld Trade Organization (WTO) regulations, there is no 
comparable multilateral body of law for FDI, either 
for market access or the protection of investment.  The 
IIA landscape is a patchwork of very different bilate-
ral and plurilateral agreements. There are no consis-
tent, universally valid norms and standards for market 
access or the protection of cross-border investments. 
Only the trade-related aspects of investment measures 
are regulated in the WTO’s Agreement on Trade-Rela-
ted Investment Measures (TRIMs Agreement). Efforts 
to conclude a Multilateral Agreement on Investment 
(MAI) under the umbrella of the OECD collapsed in 
the late 1990s. In the WTO’s Doha Round, investment 
regulations were initially part of the negotiations but 
were then taken off the agenda at the request of the 
developing and newly industrialised countries in 2003.  
As a plurilateral agreement, the Energy Charter Trea-
ty includes regulations on investment protection, but 
only applies to the energy sector.

Arbitral proceedings need to have precise, transparent 
and balanced regulations. A problem with IIAs, howe-

ver, is their vague definitions of terms. As with other 
legal terms in international investment protection, the 
terms “indirect expropriation” and “fair and equitable 
treatment” leave much room for interpretation. Such 
vague definitions frequently lead arbitral tribunals to 
interpret regulations differently, thus resulting in legal 
uncertainty both for countries and investors. 

Transparency is also not always a given.  To date, only 
the ICSID has systematically provided informati-
on on the cases filed, the plaintiffs and investments, 
and the outcome of the arbitral proceedings and the 
awards. While the members of the ICSID convention 
are required to consider arbitral rulings as final and 
binding, countries that have lost an ISDS case have 
not infrequently refused to pay compensation, or re-
quired that the investor navigate local courts to secure 
their award. A more coherent system for successfully 
claiming compensation is needed.

The procedure for selecting the judges must also be 
seen in a critical light. In contrast to national legal 
systems, the judges in some cases are sometimes plain-
tiffs or defendants in other ISDS cases. This obviously 
harbours potential for a conflict of interests. The high 
costs of arbitration are also problematic.   

Over the past few years, awareness of the need to 
reform IIAs has increased considerably. In summer 
2012, UNCTAD presented guidelines for investment 
agreements in its Investment Policy Framework for 
Sustainable Development (IPFSD). This framework 
is designed to ensure that IIAs promote sustainable 
growth and development in the host states. UNCTAD 
especially calls on investors to take on responsibility 
for protecting newly industrialised countries socially 
and ecologically. The IPFSD establishes eleven basic 
principles for structuring investment policy. These 
include stable market access conditions for investors 
that are both established in coordination with the 
country’s development strategy and provide adequa-
te protection for investors.  UNCTAD also makes a 
series of recommendations for improving ISDS, in-
cluding increased transparency. In addition, it recom-
mends that recourse to the national legal system is 
fully utilised before an investor has the option of brin-
ging its case to an arbitral tribunal.34

In July 2013, UNCITRAL adopted transparency rules 
for arbitration that go beyond those of the ICSID. The 
reform will enter into force in April 2014. The new  
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rules give the public the right to access records wi-
thout having to provide proof of justified interest. A 
series of documents must be made accessible to the 
public in all cases, including the application to initia-
te proceedings. Both the name of the parties and the 
economic sector have to be specified. The investment 
agreement on which the claim is based must also 
be disclosed, along with the statement of claim, the 
statement of defence and the arbitral award. Expert 
opinions can also be published at the request of the 
parties or at the discretion of the arbitrating body. Tra-
de secrets will continue to be protected. The hearings 
are generally public, unless it is necessary to protect 
trade secrets. The new regulations will initially only 
be applicable to newly concluded IIAs, but work is 
underway on a convention to make the new transpa-
rency rules applicable to old treaties as well.35

The reform efforts of UNCTAD, UNCITRAL and the 
EU are a step in the right direction towards improved 
protection of investments.
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Principles for Comprehensive Protection for Investors

The primary objective of IIAs is to create legal cer-
tainty for investors by protecting them against events 
such as expropriation without proper compensation. 
By making an investment, investors commit to a long-
term relationship with the host state. If they encounter 
problems, they cannot simply turn to other markets. 
Regulations to ensure market access are also beco-
ming increasingly important.36 According to figures 
by the European Union, restrictions on market access 
are on the rise across the world, for example in the 
form of local content requirements. On the other hand, 
the host state’s regulatory autonomy must be upheld. 
International investment regulations must therefore 
achieve a balanced compromise between state sover-
eignty and the economic protection of individuals.

Instead of rejecting IIAs and ISDS across the board, 
we should aim to reform these instruments. 

The following principles should apply:

1. Guaranteeing legal certainty, 
 investor protection and market access

The main aim is to guarantee investors’ legal certainty. 
Germany’s current IIAs provide German investments 
abroad with a high level of protection. They include 
the following elements: a definition of the investment 
and investor; stipulation of the general code of con-
duct, including the principle of fair and equitable 
treatment; a ban on discrimination; requirements for 
the legal permissibility of expropriations; guarantee of 
the transfer of payments; and regulations on dispute 
settlement. Now that regulatory competence has been 
transferred to the EU, the Union’s new IIAs need to 
ensure the same level of protection. The objective 
must be to maintain or improve the current standards 
of protection. Alongside investment protection, future 
EU IIAs should also require the contractual parties 
to provide more extensive market access. Restrictions 
on market access should only be possible for reasons 
such as the protection of the environment or public 
health and should not be subject to requirements such 
as the formation of joint ventures, local content regu-
lations or technology transfer.

2. IIAs not only with newly industrialised and 
 developing countries

The EU should not fundamentally exempt any coun-
tries from negotiations on investment protection. As is 

already the case with Canada, negotiations on invest-
ment protection should be held in parallel to free tra-
de negotiations with industrialised countries, too. In 
certain cases, investors can still be subject to political 
risk in countries that generally have a good rule of law. 
Foregoing IIAs with OECD countries would also be 
a strategic mistake, as such agreements will serve as a 
blueprint for future agreements with developing and 
newly industrialised countries. If the high standards 
we are aiming for – and these also apply to provisions 
on ISDS in agreements with industrialised countries 

– are lowered or not included, this will also automati-
cally call the high standards for IIAs with developing 
and newly industrialised countries into question.

3. No general exceptions for individual sectors

The investment protection provided by European 
IIAs should apply to all business sectors. Investments 
that are subject to market access restrictions in the 
host state should also be protected. The protection 
must also apply to old investments that are already 
in place. New market access restrictions may apply at 
most to new investments and must not lead to a loss 
of protection for old investments. After conclusion of 
the European IIAs and termination or annulment of 
the current German IIAs, there will have to be a tran-
sitional period during which the German IIAs remain 
in effect in order to protect existing investments.

4. Effective dispute settlement

The ability to seek international arbitration has alrea-
dy proven its worth in IIAs. It enables disputes to be 
settled in a relatively fast, objective and depoliticised 
manner. In practice, disputes can often be settled sim-
ply by the investor informing the government of the 
host state about the breach of contract and referring 
to the option to initiate ISDS. The mere inclusion of 
ISDS clauses can thus help to settle disputes. New 
European IIAs should include this effective interna-
tional protection standard in order to achieve a high 
level of protection. The option of ISDS must be open 
to all business sectors in case of dispute and must not 
be tied to prior recourse to the legal bodies in the host 
state. Should IIAs stipulate that legal action must first 
be undertaken at the national level, then precise cri-
teria must be laid out to regulate when investors have 
the option of initiating international arbitration. 
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5. Further development of ISDS 

In light of the deficits outlined above, the ISDS me-
chanism needs to be improved. 

a.  Frivolous claims: 
  European IIAs should include a protection mecha-

nism against unjustified or frivolous claims. Claims 
brought before an arbitral tribunal should generally 
be subject to a preliminary review, corresponding 
to Rule 41(2) of the ICSID Convention, Regula-
tions and Rules. In addition, new IIAs entered into 
by the EU should entitle the winner of the procee-
dings to reimbursement for the costs of arbitration. 
This would reduce the incentive to bring forward 
frivolous claims. However, regulations to reduce 
frivolous claims should not be formulated in such a 
way as to block justified claims from reaching arbit-
ration. 

b. Improving transparency: 
   Arbitral proceedings are not completely transpa-

rent.  This is not possible, as trade secrets have 
to be guarded so as not to endanger companies’ 
competitiveness. Proceedings could nonetheless 
be structured in a more transparent way than is 
currently the case. The ICSID Secretariat regularly 
reports on the status of pending ICSID cases. The 
information it makes publicly available includes de-
tails on the registration, initiation, conclusion and 
type of award of a case. If both parties agree, the 
Secretary-General of the ICSID can also publish 
the arbitral decisions made in accordance with the 
ICSID arbitration regulations. We welcome the 
fact that UNCITRAL arbitration is also set to be-
come more transparent in the future. As mentioned 
above, the recently adopted regulations stipulate 
that the public will be informed extensively about 
pending arbitration in order to increase the public’s 
participation in ISDS. These reforms are to be wel-
comed and should be implemented widely.

  IIAs entered into by the EU should lay down a 
transparent selection procedure for judges, and 
ensure the publication of documents and access to 
the hearings. They should also include a code of 
conduct for judges of arbitral proceedings.

c. Appeal mechanism: 
   It would be advisable to establish an appeal me-

chanism. Arbitral decisions are currently final and 

binding, and the ability to appeal questionable deci-
sions depends on the forum in which the case was 
brought. A broader appeal mechanism could be 
structured in a similar way to the appellate body of 
WTO’s Dispute Settlement Body.

6. Precise definition of the key principles 

IIAs contain a series of principles whose formulati-
on often leaves much room for interpretation. These 
principles need to be formulated more precisely, but 
without restricting the level of investment protection.

a. Indirect expropriation: 
  Protection against indirect expropriation is an im-

portant element of IIAs. The expropriation of a fo-
reign investor by the government of a host state is 
permissible in principle under IIAs, but only with 
reasonable compensation and for measures exe-
cuted transparently, without discrimination, and 
in the public interest. This should also apply to 
indirect expropriation. Usually, compensation for 
indirect expropriation can only be claimed when 
a measure by the host state significantly reduces 
the value of an investment, and is not done in the 
legitimate public interest (protecting public health, 
the environment, etc.). However, the definition of 
indirect expropriation in existing IIAs is often va-
gue, and leaves room for questionable claims. This 
term should therefore be defined more precisely. 
We need to find a compromise that grants investors 
protection against indirect expropriation, but still 
leaves governments the scope they need to adopt 
regulations for the common good.

b. Fair and equitable treatment: 
  IIAs usually contain provisions that ensure inves-

tors fair and equitable treatment in the host state. 
This must also be guaranteed in future European 
IIAs. The level of protection should correspond to 
the standard of the current German IIAs. Many 
questions of interpretation can now be clarified 
more easily on the basis of years of jurisdiction in 
the evaluation of fair and equitable treatment. The 
definition of “unfair” includes government measures 
that discriminate against foreign investors, deny ac-
cess to legal recourse or breach investors’ legitimate 
expectations. At the same time, it would be advisa-
ble to define the term even more precisely. This too 
would involve finding a balance between protecting 
investors and upholding governments’ policy space.
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c. Umbrella clause: 
  Certain cross-border investment projects require 

prior consultation and contractual agreements 
between the investor and the host state. Investors 
must be able to rely on compliance with such obli-
gations. IIAs usually contain formulations (an um-
brella clause) that bind the contracting parties to 
uphold such obligations. If the host state fails to 
adhere to the obligations, these umbrella clauses 
allow the investor to file an ISDS case on the basis 
of the IIA. European IIAs must therefore continue 
to guarantee effective, superordinate protection of 
investments against the breach of government un-
dertakings and contractual agreements.

7. Securing state sovereignty and 
 regulatory authority

Although European IIAs need to protect investors 
against indirect expropriation, unfair treatment 
and the breach of government undertakings, states 
undoubtedly need adequate policy space and the right 
to regulate. To ensure that this space is provided, for 
example regarding the protection of the environment, 
public health, the climate, and consumers, European 
IIAs could refer to the exceptions listed in GATT Ar-
ticle XX and transfer these regulations mutatis mutan-
dis to investment protection.

8. Applicability of investment guarantees

It is almost impossible for investors to foresee long-
term political developments in developing and newly 
industrialised countries. The investment guarantees of 
the Federal Republic of Germany can be helpful here. 
They provide protection against political risk abroad, 
including nationalisation, expropriation, breach of 
undertakings, war, revolution, uprising, terrorist acts, 
payment embargoes, moratoriums and convertibility 
and transfer risks. Existing investment guarantees 
of the German government and its representatives 
(PwC, Euler Hermes Deutschland AG) must remain 
valid (protection of legitimate expectations). Once 
European IIAs have been concluded and, at the latest, 
after the investment protection offered by the Ger-
man IIAs expires, the federal government will have 
to grant its investment guarantees on the basis of the 
new agreements.

9. Division of liability between the 
 EU and the Member States

The EU must swiftly create a legal framework on the 
division of liability between the EU and the Member 
States so that European IIAs may come into force 
effectively. The current draft stipulates, for example, 
how financial responsibility should be divided bet-
ween the Member States and the EU in the case of 
ISDS. If a foreign investor were to file a claim against 
Germany on the grounds of unfair treatment,  which 
is protected under a European directive, then the draft 
states that the EU should bear the court costs and any 
ensuing compensation payment. It must be ensured 
that the Member States do not assume financial lia-
bility for erroneous political decisions by the EU and 
vice versa.

10. Further development of multilateral 
 investment protection

The long-term objective of European investment pro-
tection policy should be a multinational agreement on 
the protection of cross-border investments. This kind 
of agreement would promote global integration and 
global economic growth. It would be a good idea to 
put investment policy back on the WTO agenda. Gui-
delines for IIAs and ISDS could then be initiated in 
the context of G8/G20 talks.

36  European Commission, Trade and Investment Barriers Report 2013, 
2013 <http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_ 
150742.pdf>.
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The primary objective of IIAs is 
to create legal certainty for inves-
tors by protecting them against 
events such as expropriation 
without proper compensation. 

 

Instead of rejecting IIAs and 
ISDS across the board, we should 
aim to reform these instruments. 
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Summary and Outlook

Direct investment abroad serves as an important foundation for the suc-
cess of the German economy in the era of globalisation. Foreign inves-
tment does however entail risks for the investing companies. IIAs can 
reduce these risks and thus promote growth. Germany is a pioneer in the 
field of IIAs and has the largest number of such agreements. They form 
a cornerstone of the success of Germany’s foreign trade and investment. 
The significance of these agreements is growing as the volume of FDI ri-
ses. This is also illustrated by the growing number of ISDS cases initiated.

The competence to enter into an IIA has been transferred from the indivi-
dual EU Member States to the EU. The European Commission is current-
ly in negotiations with countries including China, the United States, Ca-
nada and Singapore. The business sector has high hopes that a European 
investment agreement with China will lead to substantial improvements 
in market access. Agreements on investment protection have been a key 
element of TTIP negotiations from the very start. The results of the ne-
gotiations between these two big blocks of the global economy in terms 
of investment protection will set the course for international investment 
policy. This is another reason why the continuation of the negotiations is 
of great interest to German industry. 

The objective of IIAs must be to secure market access and guarantee legal 
certainty. The new IIAs of the EU should represent a further develop-
ment of the existing IIAs on the basis of the many years of experience 
in international investment protection, especially in ISDS. The following 
principles must therefore apply to future EU IIAs.

If these principles are adopted within future IIAs, then FDI by German 
companies can continue to serve as an important foundation for the inter-
national success of the German economy.

Principles for improved investment 
protection

1 Guarantee of legal certainty,
 investor protection and market  
 access

2 IIAs are not limited to just newly
 industrialised and developing 
 countries

3 No general exceptions for 
 individual sectors

4 Effective dispute settlement

5 Further development of ISDS

6 Precise definition of the key 
 principles

7 Securing state sovereignty 
 and regulatory authority

8 Applicability of investment 
 guarantees

9 Division of liability between EU 
 and the Member States

10 Further development of
 multilateral investment protection
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